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1. PREAMBLE 

These General Terms are made by Fin-Scan GmbH (“Fin-

Scan”), a corporation with offices at Harrlachweg 5, 68163 

Mannheim, Germany, for the provision of Fin-Scan’s 

proprietary Systems and Services. The Schedules, Statement(s) 

of Work, or System Information Sheet (each a “Schedule”), 

signed by Fin-Scan and Client, and attached hereto, will set 

forth the structure and other details of the license and/or the 

subscription relationship, and will be incorporated herein and 

made a part of this Agreement.  

In these General Terms, “Client” and “Fin-Scan” (collectively 

the “Parties” and each a “Party”) refer to the entities identified 

in the applicable Order Form. Each Party may mutually agree 

to Order Forms which are governed by the General Terms and 

applicable Schedule.  If there is any conflict among the 

Agreements (as defined below), the descending order of 

precedence will be (unless expressly stated otherwise) the 

Order Form, Schedules, and General Terms.  

Some of these General Terms apply exclusively to specific 

systems or services and these terms and conditions are deemed 

applicable only where the Client executes an Order Form in 

respect of such service. For avoidance of doubt, where a 

specific service is indicated on an applicable Order Form the 

applicable Schedule shall apply: (a) for Hosted Services, the 

Hosted Services Schedule shall apply; (b) for Software, the 

Software Schedule shall apply; (c) for Data Quality, the Data 

Quality Schedule shall apply; (d) for Professional Services 

only, the Professional Services Schedule shall apply, and (e) 

for other functionality, the applicable Schedule shall apply in 

each case in addition to these General Terms. Systems are 

licensed pursuant to a software license grant as provided in 

these General Terms.  Hosted Services are provided on a 

subscription basis.  

2. DEFINITIONS 

As used in this Agreement, the following terms shall have the 

meanings set forth below: 

 

“Agreement” means these General Terms, together with any 

and all attached Exhibits, Schedules, Change 

Orders, agreements, signed formal plans, 

signed timeline and project responsibilities, 

and system specifications, and the data 

processing agreement.  

“Change Order” 

 

means a document included in the Agreement 

that describes professional services work to be 

completed for Client by Fin-Scan, which 

makes changes to the System and/or Hosted 

Services and may be accompanied by an 

additional fee.  

“Client”  means the entity listed on the applicable Order 

Form that is licensing the System, receiving 

the provision of Hosted Services, or receiving 

Professional Services from Fin-Scan. 

 

“Client Source” means a computer file or database provided by 

a single Client application which includes 

Records to be processed by the System(s) 

and/or Hosted Service. 

 

“Documentation” means the System and/or Hosted Service user 

manuals and technical reference manuals 

provided by Fin-Scan or through Fin-Scan in 

connection with the end user administration 

and use of the System and/or the Hosted 

Services. 

“Effective Date“ means the date, for a particular System and/or 

Hosted Service, on which such System and/or 

Hosted Service is made available to Client, as 

specified on the applicable Order Form.  Such 

date shall mark the beginning of the Initial 

Term. 

“Enhancement” means changes or corrections to a System 

and/or Hosted Service made by Fin-Scan, 

which changes or corrections are made 

generally available to Fin-Scan’s clients 

without charge. 

“Extension” means any upgrade or addition to a System 

and/or Hosted Service made by Fin-Scan for 

which there shall be an additional fee. 

“Hosted Service” means the cloud-based data processing 

software programs including applications 

provided by Fin-Scan (as more fully defined 

in the applicable Schedule). Hosted Services 

are provided on a subscription basis. 

“Intellectual 

Property“ 

means all (a) patents; (b) trademarks, service 

marks, domain names, trade dress, logos, trade 

names and corporate names; (c) copyrights; 

(d) computer software and data; (e) trade 

secrets and confidential business information, 
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whether patentable or un-patentable and 

whether or not reduced to practice, know-how, 

manufacturing and production processes and 

techniques, research and development 

information, copyrightable works, financial, 

marketing and business data, pricing and cost 

information, business and marketing plans and 

customer and supplier lists and information; 

(f) applications and registrations related to any 

of the foregoing; (g) other proprietary rights 

relating to any of the foregoing; and (h) copies 

and tangible embodiments thereof. 

“Object Code“ means the compiled machine-readable 

computer software instruction in binary 

format. 

“Order Form“ means the ordering form signed by Fin-Scan 

and Client that sets forth the pricing structure 

and other details of the license and/or the 

subscription relationship, and is incorporated 

herein and made a part of this Agreement.  

“Professional 

Service” 

means any consulting service provided by Fin-

Scan, including, but not limited to, training or 

consulting with respect to Client’s data, 

processing environment, or other similar 

services. All Professional Services are detailed 

in a Schedule and/or Change Order. 

“Record” means a unique unit of information from 

Client, containing one name or data element to 

be processed. 

“System“ means the Object Code Version of proprietary 

Fin-Scan software programs. Applicable 

System(s) will be listed on each Schedule and 

utilized by Client to process data and to 

produce reports and machine-readable media. 

The definition for each respective System is 

limited by any restrictions listed in the 

applicable Schedule and shall be installed on-

premise at Client site.  

“User”  means an employee of Client that is 

authorized to access the System and/or Hosted 

Service by personal name and password (also, 

“User Identity”). 

“Version” means a release of the System and/or Hosted 

Services identified by the whole integers, 

tenths and hundredths places of the System 

and/or Hosted Services’ identification 

number. 

3. SYSTEMS AND/OR SERVICES PROVIDED BY FIN-

SCAN 

3.1. Statements of Work/Schedules.  Any deliverables to 

be provided by Fin-Scan to Client, including, but not 

limited to, any System(s), Hosted Service(s), or 

Professional Services which will be used in providing 

the deliverables, are described in a Schedule. Each 

Schedule shall incorporate by reference, and shall be 

subject to, these General Terms. In the event of a 

conflict or inconsistency between these General Terms 

and a Schedule, the terms of the Schedule shall prevail. 

3.2. Modifications.  The licensed System(s) and/or Hosted 

Service(s) shall include any Enhancements, but no 

Extensions, made available during the Term. Fin-Scan 

reserves the right to modify any portion of the Hosted 

Service and/or System at any time for the purpose of, 

but not limited to, fixing defects or applying 

Enhancements. The object of this Agreement shall be 

the latest Version of the Hosted Service and/or System 

and Documentation (including any Enhancements made 

during the Term (as defined below)). Client shall not be 

entitled to claim the provision of a certain Version of 

the Hosted Service, System, and/or Documentation.   

3.3. Employment of Third Parties.  Fin-Scan may employ 

qualified third parties in order to perform its contractual 

obligations under this Agreement. 

3.4. Data Protection.  Fin-Scan shall store and process any 

data transferred to it by the Client in accordance with 

the obligations as set forth in the Agreement and in 

accordance with the applicable law. Fin-Scan shall bind 

its employees and third party service providers to 

privacy and security obligations consistent with this 

Agreement and applicable law. 

3.5. Title/Copying.  Title to the Hosted Services, Systems, 

and Documentation shall remain in Fin-Scan at all 

times.  For each System licensed, Fin-Scan agrees to 

furnish only Object Code for a System. Client may only 

make a copy of the Hosted Services, System(s), and/or 

Documentation if Fin-Scan has given its prior written 

approval or as listed on the applicable Schedule or 

Order Form. Client‘s System is limited to the number of 

Software Instances and Data Processing Facility as 

listed on the Order Form. Client’s Hosted Services are 

limited as provided on the Order Form.  Client may 

license additional copies of the System(s) and/or Hosted 

Services upon the execution of an additional Order 

Form therefore and payment to Fin-Scan of additional 

annual license and maintenance fees for such System(s) 

and/or Hosted Service in accordance with Fin-Scan’s 

then-current fees.   

3.6. Archival/Test Copies of the System.  Client may make 

one (1) copy of the System(s) solely for backup or test 

purposes on the same hardware platform as the 

production copies of such System(s).  Fin-Scan will 

provide Client an additional copy of such System(s) for 

such backup or test purposes for use on a different 

hardware platform, provided that Client pays an 
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additional license fee in accordance with Fin-Scan’s 

then-current fees.  

4 WARRANTIES, RESTRICTIONS 

4.1 Warranties.  Fin-Scan represents, warrants and 

covenants that the Hosted Services and Professional 

Services will be performed by qualified personnel in a 

professional and workmanlike manner. Fin-Scan 

warrants that it has title to the System(s), Hosted 

Services, and Documentation or the authority to 

sublicense the same under this Agreement.   

4.2 Warranty Disclaimer. Except as provided in this 

section 4, FIN-SCAN MAKES NO 

REPRESENTATIONS OR WARRANTIES EXPRESS 

OR IMPLIED REGARDING MERCHANTABILITY, 

SUITABILITY OR FITNESS FOR A PARTICULAR 

USE OR PURPOSE AND ALL SUCH WARRANTIES 

ARE EXPRESSLY DISCLAIMED.  Fin-Scan does not 

warranty or guarantee that its services will be 

uninterrupted or error free.  

5 INTELLECTUAL PROPERTY 

5.1 License and Restrictions for Systems and/or Hosted 

Services.  Unless otherwise specified in a Schedule, all 

Systems, Hosted Services, and Documentation will be 

owned or licensed by Fin-Scan.  Ownership of all 

copyrights, trademarks, Intellectual Property Rights, and 

other proprietary rights are retained by Fin-Scan, and/or 

its licensors or third party providers.  For all Systems, 

Hosted Services and Documentation specified in a 

Schedule between Fin-Scan and Client, Fin-Scan hereby 

grants Client a non-exclusive, non-transferable license, 

revocable, without the right to sublicense, to access and 

use the Hosted Services, System and/or Documentation, 

as updated by Fin-Scan from time to time, during the 

applicable Term under the terms expressed in this 

Agreement. 

Client shall not rent, lend, electronically distribute or 

timeshare the System and/or Hosted Service or access 

rights thereto or otherwise operate a service bureau or 

distribute or provide access or results to third parties. 

Moreover, Client will not modify, reverse engineer, or 

reverse compile the System and/or Hosted Service or 

any part thereof. The grant of any license by Fin-Scan 

under this Agreement is expressly conditioned on 

Client’s acceptance of the terms and conditions in the 

Agreement and Fin-Scan will not accept any different or 

additional terms and conditions, whether contained in 

Client’s purchase order or otherwise. 

6 OBLIGATIONS OF THE CLIENT 

6.1 Data disclosure, Warranty.  Client shall ensure that 

the disclosure of the Client data and Records under this 

Agreement is in compliance with all applicable law. 

6.2 Client warrants that it has the right to possess, disclose, 

and transmit any Records, Client Sources and other 

information delivered to Fin-Scan under this Agreement 

and that such use will not infringe, misappropriate or 

otherwise violate any privacy, patent, copyright, 

trademark, service mark, trade secret, Intellectual 

Property right or other right of any third party. 

6.3 Usage of Systems, Services and Results.   Client 

agrees to use the data and information obtained through 

the System and/or Hosted Services and/or Professional 

Services solely for the purpose of performing its duties 

and obligations with respect to applicable law and 

regulation. Client will not use the System, Hosted 

Services and/or Professional Services other than for its 

own internal business purposes. 

6.4 Passwords.  Client shall not retain electronic or tangible 

copies of its passwords and shall otherwise destroy its 

passwords(s) for the System(s) and/or Hosted Service(s) 

upon the expiration or termination of this applicable 

right to use. Under no circumstances may Client provide 

passwords to any third party in any form without the 

express written consent of Fin-Scan.  

6.5 Data Backup.  Client shall remain responsible for 

backing up any data, including Records, before 

transferring them to Fin-Scan and/or to any of its 

Systems or the Hosted Services including, but not 

limited to, the Hosted Services website. In addition, 

Client shall remain responsible for backing up any data 

received from Fin-Scan and any of its Systems or 

Hosted Services. In addition, Client is required to 

perform periodic backups of the data in the hardware 

platform and database management system where the 

System(s) reside so that the likelihood of data loss is 

minimized. Client shall be solely responsible for backup 

its own software and hardware.  Client shall provide 

safe storage of all backup tapes, disks and/or other 

storage medium(s).  Client shall be responsible for 

keeping its computer system free of computer viruses. 

6.6 Users. Only Client’s Users may have access to the 

System(s) and/or Hosted Services. Each User shall 

receive a User Identity.  Additional Users may be added 

by Client up to the number of User Identities specified 

in the applicable Order Form.  Each User Identity is not 

sharable and shall be kept confidential.  Users shall not 

configure operating system, browser, or other software 

to “remember” and automatically provide User Identity 

as an authorized use (with the exception of compiled 

web service calls). Client shall be liable for all charges 

incurred and all actions taken under User Identities 

assigned to Client’s account.  Content obtained by 

Client from the Systems and/or Hosted Services 

containing Fin-Scan Intellectual Property right is 

copyrighted by Fin-Scan and shall not be disclosed, 

disseminated or distributed to any third parties without 

prior written permission from Fin-Scan.   

7 FEES AND PAYMENT 

7.1 Fees.  In consideration for the Systems, Hosted Services 

and/or Professional Services, Client will pay to Fin-
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Scan the fees as set forth in the applicable Order Form 

or Change Order (“Fees”). Amounts payable under this 

Agreement do not include taxes (e.g. Sales Tax or 

VAT), withholding taxes, and/or duties as provided in 

Section 7.3, which shall be in addition to any Fee listed. 

If the parties agree to the provision of other Professional 

Services by Fin-Scan at the premises of Client, Client 

shall pay for any documented travel, lodging and any 

reasonable expenses incurred in connection therewith 

(subject to all such costs being pre-approved by Client 

in writing).  

7.2 Invoicing and Payment.  Client shall pay any Fees as 

specified in the applicable Order Form for the initial 

year of the Term upon the signing of the Order Form. 

Any annual license Fees for subsequent years shall be 

paid yearly, and upon receipt of invoice from Fin-Scan 

on the anniversary of the Effective Date for that System 

and/or Hosted Service. Any further expenses pursuant to 

this Agreement (for example, Change Orders) will be 

invoiced as they accrue. Client will pay all invoices 

from Fin-Scan in the currency listed on the applicable 

contract (e.g. Order Form, Change Order) upon receipt 

of the invoice from Fin-Scan. Client will have ten (10) 

days after receipt of notice from Fin-Scan that a 

payment is late to cure the late payment, but if Client 

fails to do so, Fin-Scan will have the right to charge a 

late payment fee on the unpaid balance of one and one-

half percent (1½%) per month or the highest legal rate, 

whichever is lower, in addition to Fin-Scan’s other 

remedies. 

 

7.3 Taxes. Client agrees to pay all present or future taxes 

resulting from this Agreement or provision of services 

under this Agreement, including but not limited to 

excise, import, withholding, purchase sales, use, 

turnover, value added, gross receipts, gross wages and 

similar assessments imposed by Client’s government or 

any taxing authority or regulatory agency of Client’s 

government, but exclusive of taxes based on Fin-Scan’s 

net income.  Client shall immediately notify Fin-Scan of 

any withholding tax requirements in Client’s 

jurisdiction. Any taxes shall be paid by Client to the 

appropriate taxing authority, unless Fin-Scan lists such 

taxes as an additional amount on an invoice in which 

case Fin-Scan will collect such taxes from Client and 

remit it to the tax authority for the purposes of that 

invoice only. If Fin-Scan is to collect the tax for the 

license of a System, Fin-Scan will collect such taxes 

from Client based upon the Data Processing Facility as 

stated in the Order Form, unless Fin-Scan deems it 

otherwise appropriate.  Client will reimburse Fin-Scan if 

Fin-Scan makes the payment for any such foreign taxes, 

duties or other charges, exclusive of taxes based on Fin-

Scan’s net income.  Fin-Scan agrees to give prompt 

written notice to Client if it receives a formal notice that 

such taxes are due, and Client agrees to reimburse Fin-

Scan in full if Fin-Scan must make the payment for any 

such taxes, including without limitation penalties and 

interest.  If any delinquency is due to failure of Fin-Scan 

to so notify Client, Client will not have to reimburse 

Fin-Scan for any penalties or interest paid by Fin-Scan. 

8 TERM AND TERMINATION 

8.1 Initial Term.  The term of the Systems and/or Hosted 

Services under this Agreement shall be for the duration 

specified in the applicable Order Form commencing on 

the Effective Date, or, if no term is specified, for one (1) 

year (“Initial Term”). Except as provided in section 8.3 

or 8.4, the Order Form shall not be terminated by either 

Party during the Initial Term. The right to extraordinary 

termination for cause and as provided in Section 8.3 and 

8.4 shall remain unaffected. 

8.2 Renewal Term.  After the expiration of the Initial Term 

and any term thereafter, the Order Form will renew 

automatically for another term (“Renewal Term”) (for 

avoidance doubt, the current Initial Term or current 

Renewal Term may also be referred to as “Term”) 

unless a Party provides written notice of termination to 

the other Party. Such termination notice must be 

received by the other Party a minimum of ninety (90) 

days prior to the end of the then-current Term and will 

be effective at the end of the then-current Term. The 

duration of each Renewal Term will be one (1) year 

unless otherwise specified in a new Order Form. The 

Order Form shall not be terminated by either Party 

during a Renewal Term except as provided in Section 

8.3 or 8.4. The rights of termination as provided in 

section 8.3 as well as the right to extraordinary 

termination for cause in Section 8.4 shall remain 

unaffected. 

8.3 Termination for Non-Payment.  In the event that 

undisputed valid invoices under an Order Form are at 

any time outstanding and unpaid for thirty (30) days, 

and Client fails to make such payment within ten (10) 

days of receiving written notice from Fin-Scan of the 

failure to make such payment, Fin-Scan may, by giving 

written notice to Client, terminate the respective 

Schedule and/or the Agreement as of a date specified in 

the notice of termination and/or suspend access to the 

System and/or Hosted Services. 

8.4 Termination.  An Order Form and/or the Agreement 

may not be terminated by Client during the Initial Term 

or any Renewal Term for any reason other than: a) 

termination as provided in sections 8.1, 8.2, or 8.3 

above or b) a material breach by the non-terminating 

Party which is not cured within thirty (30) days of 

receipt of written notice of the breach.   

8.5 Rights and Obligations upon Termination.  All 

provisions of these General Terms shall remain effective 

until the termination of the last active Schedule and 

Order Form. The provisions of section 4, section 9, 

section 10, section 11 and section 12, as well as any 

other provision of this Agreement that contemplates 

performance or observance subsequent to any 

termination or expiration of this Agreement, shall 

survive any termination or expiration of this Agreement 

or parts thereof and continue in full force and effect. 

Upon termination for any reason, Fin-Scan will delete 

and certify upon written request from Client the 
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destruction of all Client data except insofar as Fin-Scan 

may otherwise be required to keep such Client material 

and Client data by any record keeping provision of this 

Agreement or as required under any relevant regulation 

or applicable law. Following termination for any reason, 

Client shall be required to promptly return or destroy 

and certify the destruction of all Fin-Scan System(s), 

Hosted Service(s), and Documentation in its possession 

and shall, upon Fin-Scan’s request, provide certification 

in writing from an officer of Client that the Client is in 

compliance with this section.  

9 RIGHT OF SUSPENSION 

In the event that Client is in default on payment for one or 

more Order Forms and/or Change Orders, Fin-Scan reserves 

the right to suspend all services granted to Client under the 

Agreement (including all other Order Form(s) or Change 

Orders) until Client fulfills its payment obligations on its 

account. 

10 CONFIDENTIALITY 

10.1 Confidential Information.  For the purposes of this 

Agreement, “Confidential Information” will include: (a) 

with respect to the Client, all information and materials 

furnished by or on behalf of the Client to Fin-Scan and 

all Client Records, and (b) with respect to Fin-Scan, all 

information and materials furnished by or on behalf of 

Fin-Scan to Client including, but not limited, to 

Systems, Hosted Services, and/or Documentation.  With 

respect to both Client and Fin-Scan, Confidential 

Information shall include all information transmitted in 

writing, orally, visually or on magnetic media.  

10.2 Client acknowledges that the Hosted Services, Systems, 

and/or Documentation, including without limitation the 

Systems in Object Code form, are proprietary to Fin-

Scan or its third party licensors (whether so marked or 

not), have not been generally published or distributed, 

and contain the Intellectual Property and/or trade secrets 

of Fin-Scan or its third party licensors.  Client will not 

disclose or allow to be disclosed to third parties or use 

for its own independent benefit outside of this 

Agreement such proprietary Hosted Services, Systems, 

and/or Documentation or any portions thereof and 

Client agrees to take all reasonable steps to prevent such 

disclosure.  If Client learns of any misuse or 

unauthorized disclosure of proprietary Hosted Services, 

Systems, and/or Documentation, the Client will 

immediately notify Fin-Scan in writing.   

10.3 Confidential Information does not include 

information that: 

a) is or becomes known to the public through no fault of 

the receiving Party; 

b) is known to the receiving party prior to its receipt or 

becomes known to the receiving Party by disclosure 

from a third party who has a lawful right to disclose the 

information;  

c) is known to the receiving party from its own 

independent development without reference to the 

disclosing party’s Confidential Information, as 

reasonably established by the receiving party; or 

d) is authorized to be disclosed by prior written consent of 

the disclosing party; provided, however, that the 

foregoing exclusions shall not in any event apply to 

non-public personal information, which information 

shall always be deemed Confidential Information. 

10.4 Non-Disclosure.  The receiving Party will not disclose, 

communicate or publish the nature or content of 

Confidential Information to any person or entity, nor 

use, except in connection with the performance of its 

obligations under this Agreement or as otherwise 

authorized in writing by the disclosing Party, any of the 

Confidential Information it produces, receives, acquires 

or obtains from the disclosing Party. In the event the 

receiving Party becomes legally compelled to disclose 

any of the Confidential Information, it will provide the 

disclosing Party with prompt notice of the disclosure 

(unless prohibited by law). In the event that the 

receiving Party receives Confidential Information that is 

required to be disclosed by a government agency or 

bureau, by a court of law or equity with competent 

jurisdiction over the recipient, the receiving Party will 

first have provided the disclosing Party with prompt 

written notice of such required disclosure and will take 

reasonable steps to allow the disclosing Party to seek a 

protective order with respect to the Confidential 

Information required to be disclosed. The receiving 

Party will promptly cooperate with and assist the 

disclosing Party, at the disclosing Party's expense, in 

connection with obtaining such protective order. 

11  LIABILITY LIMITATION 

11.1 Fin-Scan’s Liability.  Fin-Scan is liable, no matter the 

legal basis, exclusively in accordance with the 

following regulations: 

a)  Fin-Scan shall be liable only for acts of intentional 

misconduct or gross negligence. For ordinary 

negligence, Fin-Scan is only liable for a violation of an 

essential contractual obligation, the fulfillment of which 

enables the proper performance of the contract and in 

the observance of which the Client can regularly rely on 

(cardinal obligation). 

b) To the extent Fin-Scan is liable for minor negligence 

(section 11.1 a), Fin-Scan’s liability is limited to 

foreseeable damages typical of such contracts. The 

liability for consequential losses (including without 

limitation: lost profits, lost savings and lost revenues) is 

excluded. 

c) The strict liability according to Section 536a BGB 

(German Civil Code) shall be excluded. 

d) Fin-Scan’s total liability for any cause whatsoever under 

this Agreement or for activities arising out of or related 

to the subject matter of this Agreement will be limited to 
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the lesser of: (i) actual damages incurred by Client or 

(ii) the fees paid to Fin-Scan under this Agreement for 

the one (1) year period prior to the date liability accrues 

for the particular Hosted Services or Systems upon 

which such liability is based. For the purposes of (ii) 

above, if Client’s fees for the one (1) year period prior 

to the date liability accrues for the particular Hosted 

Services or Systems upon which such liability is based 

are less than 50.000 €, Client shall be entitled to use 

50.000 € for the (ii) value. The limitation as to the 

amount of money shall not apply with respect to 

damages occasioned by: (a) the willful misconduct or 

gross negligence of Fin-Scan; or (b) claims that are the 

subject of indemnification. 

e) The exclusions and limitations of liability of Fin-Scan 

set forth above shall not apply in injury to life, body 

and/or health or any liability in accordance with the 

German Product Liability Act. 

f) To the extent that liability from Fin-Scan is excluded or 

restricted, the same exclusions and restrictions apply to 

the liability of employees, other staff, representatives, 

assistants, or agents of Fin-Scan (including any third 

party service providers according to section 3.4). 

11.2 Force Majeure.  No party shall be liable for any default 

or delay in the performance of its obligations under this 

Agreement, if and to the extent such default or delay is 

caused, directly or indirectly, by fire, flood, earthquake, 

elements of nature or acts of God, riots, civil disorders, 

or any other cause beyond the reasonable control of 

such party (“force majeure event”), provided the non-

performing party is without fault in causing such default 

or delay. 

12 INDEMNIFICATION 

12.1  Client will indemnify, defend and hold harmless Fin-

Scan from any and all costs, expenses, claims, damages 

and costs of legal defense (including court and lawyers’ 

fees to the extent provided by law) arising from, in 

connection with, or based on allegations of Client’s 

breach of its obligations under this Agreement including 

an infringement of a third party’s rights based on Fin-

Scan’s use of Records, Client Sources and information 

as well as any use by Client of any results generated by 

the System and/or Hosted Service. 

12.2  Fin-Scan will indemnify Client with respect to any 

action brought against Client by any third party that a 

System and/or Hosted Service, when used within the 

scope of this Agreement, infringes an intellectual 

property right of a third party (“Infringement”). Fin-

Scan will pay any damages, costs and reasonable 

attorneys’ fees finally awarded against Client in such 

action which are attributable to such claim, provided 

that Client notifies Fin-Scan promptly in writing of the 

claim, that Client assists Fin-Scan as requested in 

defense of such claim and that Fin-Scan is given sole 

authority to defend or settle any claim. Should the 

Client’s use of the System and/or Hosted Services be 

enjoined or otherwise stopped by a third party 

Infringement claim, Fin-Scan may, at its option, procure 

for Client the right to continue using the System and/or 

Hosted Services, replace or modify the System and/or 

Hosted Services to make it noninfringing or instruct 

Client to discontinue use of the System and/or Hosted 

Services.  In the event that Fin-Scan must discontinue 

Client’s use of the System and/or Hosted Services, 

Client will be entitled to a pro-rated refund of all license 

Fees paid to Fin-Scan by Client for that particular 

System and/or Hosted Services within the twelve (12) 

months immediately preceding Fin-Scan’s instruction to 

Client to discontinue use. Fin-Scan will not be liable 

under this Section 12.2 to Client or any third party who 

has sued Client, and Fin-Scan will not indemnify Client 

if the Infringement claim is based on the combination, 

operation or use of the System and/or Hosted Services 

with data or software not licensed (in the case of a 

System) or provided (in the case of Hosted Services) by 

Fin-Scan under this Agreement. 

13 ASSIGNMENT 

Except as set forth in this section, neither Party may assign or 

transfer this Agreement or any of its rights or duties under this 

Agreement. Any attempt to transfer will be deemed null and 

void, unless said assignment is made with the written consent 

of the non-assigning party, which consent will not be 

unreasonably withheld. This Agreement inures to the benefit of 

and is binding upon the Parties, their respective successors in 

interest by way of merger, acquisition, or otherwise, and their 

permitted assigns under this Section. 

14 RELATIONSHIP OF THE PARTIES 

For the provision of all services under this Agreement, the 

relationship of Fin-Scan to Client will be that of an 

independent contractor rendering professional services. 

Nothing contained in this Agreement will be deemed to create 

the relationship of employer and employee, or principal and 

agent, joint venturer or partner between Fin-Scan (or any of 

Fin-Scan’s contractors or employees) and Client. 

15 EXPORTATION  

Client agrees to comply fully with all relevant United States 

export controls and with all licenses and approvals required 

under applicable export laws and regulations, including, 

without limitation, those of the U.S. Department of Commerce.  

Client warrants and covenants that is has not been, and is not 

currently, debarred, suspended, prohibited or impaired from 

exporting, re-exporting, receiving, purchasing, procuring, or 

otherwise obtaining any product, commodity or technical data 

regulated by any agency of the government of the United 

States.   

16 AUDIT 

During the Initial Term or any Renewal Term of any license 

granted under this Agreement and for a period of one (1) year 
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thereafter, upon reasonable notice, Fin-Scan may either 

perform a reasonable audit and inspection directly through the 

System and/or Hosted Service or may enter the premises of 

Client and perform reasonable audit and inspection procedures 

to confirm that Client is in compliance with the terms and 

conditions of this Agreement, including, but not limited to, 

provisions relating to scope of use of the System and/or Hosted 

Services, protection of confidential information, and 

termination.  Client shall cooperate in any such inquiry. 

17 MISCELLANEOUS 

17.1 Amendments to these General Terms.  This 

Agreement shall only be amended by mutual written 

agreement of the Parties.    

17.2 Governing Law, Place of Jurisdiction.  This 

agreement shall be governed and construed in 

accordance with the laws of Germany under exclusion 

of the United Nations Convention on Contracts for the 

International Sale of Goods (CISG) that have been 

adopted by German Law. For all disputes arising from 

the respective contract, Mannheim, Germany shall be 

the exclusive place of jurisdiction where permitted by 

law. 

17.3 Contract Language.  English shall be the contractual 

language. Translations into other languages are not 

legally binding; English texts are exclusively relevant 

for all disputes arising from this Agreement.  

17.4 Severability.  Should certain stipulations of the 

Agreement be invalid or unenforceable in full or in 

part, the validity remains otherwise unaffected. The 

parties are instead required to agree upon a 

replacement agreement whose outcomes come closest 

to those which are invalid or unfeasible in a legally 

permissible and economic sense. The above 

conditions shall also apply in the event that this 

Agreement is found to have gaps. 

17.5 Counterparts. This Agreement may be executed in 

several counterparts, each of which shall be deemed 

an original, but all of which together shall constitute 

one and the same instrument. 

17.6 Notices. All notices required to be sent under this 

Agreement shall be in writing and shall be deemed to 

be delivered when mailed by first-class mail or sent 

by facsimile or e-mail, confirmed by call back, to the 

contact and address set forth on the appropriate 

Change Order or to such other address(es) as either 

party may designate to the other in writing. 

17.7 Headings. The headings in this Agreement are for 

convenience only and will not limit or otherwise 

affect the interpretation of the terms of this 

Agreement. 

17.8 Third Party Rights.  This Agreement is intended 

solely for the benefit of Client and Fin-Scan and is not 

intended for the use or benefit of any other party.  

Nothing contained in this Agreement is intended to 

make any person or entity who is not a signatory to 

this Agreement a third party beneficiary of any right 

created by this Agreement or operation of law, 

including affiliates and subsidiaries of the Client.  

17.9 Complete Agreement. This Agreement constitutes 

the final, complete and exclusive agreement and 

understanding between Fin-Scan and Client and 

supersedes all prior and contemporaneous 

agreements, oral or written.  


